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भारत निर्वाचन आयोग 


ELECTION COMMISSION OF INDIA 
New Delhi, the 11th November, 1999 


नई दिल्ली , 11 नवम्बर, 1999 


प्रा . अ . 193--निर्वाचन आयोग 1996 की निर्वाचन 
अभी सं . 15 और 16 में 1997 की सिविल अपील 
संख्याओं 7395 - 96 के साथ 1997 की 8361, तारीख 
- 15 - 9 - 99 में भारत के उच्च न्यायालय के निर्णय को 
लोक प्रतिनिधित्व अधिनियम , 1951 ( 1951 का 43 ) 
की धारा 107 के अनुसरण में इसके द्वारा प्रकाशित 
करता है । 


O . N. 193 . - In pursuance of section 106 of the Represen 
tation of the People Act, 1951 (43 of 1951 ) , the Election 
Commission hereby publishes the judgement of the Supreme 
Court of India. in C . A . Nos. 7395 - 96 of 1997 with 8361 of 
1997 dated 15 - 9- 1999 in Election Petition No. 15 And 16 
of 1996. 


IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 
CIVIL APPEAL NOS. 7395- 7396 OF 1997 


निर्णय अधिसूचना के अंग्रेजी भाग में छपा है । 


Thampapoor Ravi 


. . Appellant . 


[ सं . 82/ करल - वि . स . / 15- 16/ 96] 


Versus 


आदेश से , 
बाबू राम , सचिव 


Charupara Ravi & Ors. 

. . Rcspondents 
WITH CIVII . APPEAL NO . 8261 OF 1997 
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T22 
JUDGMENT 

any attempt to deliberately avoid service of any notico upon 

him nor he has departed from his usual place of businoho set 
RAJENDRA BABU , J. 

as to defeat or delay repayment of debts due to the Keralit 

Financial Corporution . Ho claimed that he was in public 
Ovil Appea ) Nos, 7395 -7396 of 1997 

life and was a membor of the Kerala Stato Legislature for 
The appellant in these appeals was declared elected to the 

five ycars and thus hus cfficial as well as residential addresse 
Kerala Legislativo Assembly from No. 139 , Neyyattinkara were known to the Kerala Financial Corportion . It was also 
constituency in an election held on April 27 , 1996 . Two claimed that he has not incurred any disqualification in 
election petitions were filed - one by a voter in that consti terms of Article 191 ( 1 ) ( c ) of the Constitution and he has 
luency and another by a dofcated candidate who had secured denied that he was an undischarged insolvont. In the 
the next highest number of votes to the appellant and in his connected pebition , the allegations raised were identical anul 
petition a claim was also made for the declaration that be the pleading, in answer filed by the uppellant vor also 
was duly elected . 

similar 


In the election petition filed by the voter the election uf 
the appellant was challenged on the ground that he was 
disqualified for being chosen us a meinber of the J.egislative 
Assembly as he was an Undischarged insolvent within the 
meaning of Article 191 ( 1 ) ( 2 ) of the Constitution of India , 
at the time of filing of his nomination , at the time of his 
elochon and even on the date of the filing of tlie election 
petition . In the petition filed by the defeated candidate , in 
Addition to the aforesaid ground of disqualification of the 
appellant , ho also alleged that the appcllant had indulged in 
compt practices within the meaning of Section 123 of the 
Ropresentation of the People Act, 1951 ( hereinafter referred 
to as the R . P . Act ). 


· The High Court upheld the contention of the Election 

Petitioners that tho appellant had incurred the disqualification 
under Article 191( 1 ) (c ) of the Constitution and declared his 
eloction to the Kerala Legislative Assembly is void . The 
High Court, however , decided against the Election Petitioner 
on the allegation of corrupt practices Hence there are two 
sets of appeals two by 19e returned candidate in regard to 
invalidation of his clection to the Assembly and the other 
hy Election Petitioner with regard to findings recorded as to 
corrupt practices. 


On the aspect as to the disqualifiocation of the returneat 
candidate, the High Court framal Issue Nos. 2 - 11 . The High 
Court held that the appellant is partner of the fire and 
although ho may have retired at the time of fling the 
nomination inasmuch as no public notice has been issued , 
hc was liable jointly with all other partners for all the ects - 
dono while be was a partner . Thus he was a partner at the 
time of filing his nomination for the election to the Leglola 
tive Assembly in question . It was further noticed that the 
Appollant continued to be liable for the debts due to the 
Kerala Financial Corporation . It is held that the Kerala 
Financial Corporation has rudc efforts to realise the debts 
by getting initiated proceedings under the Revenue Recovery 
Act but it does not appear that those steps havo been 
vigorously pursued with , The High Court also held that the 
appellant had avoided service of notice issued to him by 
the Tehsildar, Revenue Recovery and although he had oot 
absconded himself but he was trying to get himself exone 
rated from liability without offering to repay anything to tho 
Kerala Financial Corporation towards the large amounts 
duc from him and the other partners of the firm . Tho Higli 
Court went on to examine as to whether any monoy had 
been raid by the firrn of which the appellant was a partner 
and came to the conclusion that the appellant did not bare 
the means to repay the debt due to the Korala Financial 
Corporation and held as under : 
" On the evidonce , it in thus clear that the first to pop 

dent was andis, a debtor, that he is a debtor whu 
is unable and unwillir 8 to pay his debts, that he 
is not shown to be possessed of assets sufficiont to 
meet bis obligations and consequently , ho la ar 
insolvent. But he has not been adjudicated an 
insolvent thus far under the Insolvency Act either 
on an application by the creditor or on an applica 
tlon by himself ." 


The principal issue to be decided in this case is whether 
the appollant is disqualified for being chosen as a member of 
the Legislative Assembly on the ground that he is an uns 
discharged insoivent and whether bis election could be dec 
lared to be void unde , Section 100 of the R . P . Act. The 
pleadings raised in tho regard arc that the appellant is a 
partner of a registered firın by name “ Kavithu Printers " along 
with P , A , Thomas, Snt. Krishnamma and Gopeendra Nath ; 
that the said firm borrowed a sum of Rs. 3 , 16 ,000 from the 
Kerala Financial Corporation , Thiruvananthapuram ; that the 
partners of the firm did not repay the loan in spite of the 
repcated demands ; that the revenue recovery proceedings 
wero initiated against the appellant in terms of certificate 
dated April 22, 1994 Issued by the District Collector, Thiru 
vanthapuram and at that tiine the total lability of the part 
ders of the firm was amounting to Rs. 10, 62 .000 ; that tho 
appellant failed to settle his liability with Kerala Financial 
Corporation till the filing of his nomination papers and he 
was unable to pay the debts in the ordinary course of busi 
ness at and when they becamo due ; that the demand notice 
incued by the Tohsildar for the purpose of revenue recovery 
also stood returned on account of the clogure of the business , 
of the firm ; that the appellant absented himself from the 
office of the firm and deliberately avoided service of notice 
upon him ; that the appellant wag not in a position to repay 
anvthing more than Rs. 3 lakhs on hehalf of the firm and , 
therefore , he was disqualified from being chosen as a 
member of the State Legislature as he wag an undischarged 
insolvent, that thereby his election has become void in terms 
of Article 191 ( 1 ) ( c ) of the Congtitition . In the writtent 
objections filed , the appellant admitted that he was a partner 
of the firm along with certain others who are mentioned in 
the petition , but claimed that he retirent from the partnership 
as por the report filed on July 20 , 1985 before the Registrar 
of Fing. It wag contended that having several relationship 
with the firm , he had no knowledge of information as to the 
plea that the partners of the firm did not renny the loan in 
pite of the rerated temands He pleaded that he did not 
recolve any nntica inder the Repenne Pornverv Act and he 
Wag not aware of the fact that arv Tevenije rernvery mo 
ceedinge were initiated against other partners of the firm . The 

montform that he was due to pay any money to the Kerala 
Financial Corporation was not correct and be did not mako 


Thereafter the High Court, in the absence of tho dooni 
tion of the expression " insolvent" in the Provinci::) 
Insolvency Act, 1920 [hereinafter referred to as tho Inal 
vency Act ) considered the nature of proceelings arising 
under the Insolvency Act, went on to notice that wder 
Section 2 (8 ) of th : Salo of Goods Act, an insolvent is definat 
as a person who had coared to pay his debts in the ordinary 
course of business, or cannot pay his debts as they becom ? 
due , whether he has committed an act of insolvency or not, 
and thereafter referred to various dictionaries and concluded 
ag follows : 


" Suffice it to say that as far as I can gather, forteral 

meaning of the word “ insolvent is that he is a 
person who is unable to pay his debts as and when 
they become duo or whogo assets are not wuificient 
to meet his obligations as and when they arise . 
Looked at from that point of view and going by 
the meaning of the expression insolvent as toferred 
to above , it is clear that the first respondent was 
an Insolvent on the date of the filing of tho pomi 
nation by him , on the date of the election on the 
date of filing of the clcction petition and even on 
the date of his examination in court." 


A contention was raised on behalf of the appellant befort 
the High Court that he has not been adjudged insolvent 
by any court under the Insolvency Act as Applicable in the 
State of Kerala . So long 48 he is not adłudged inrolvent 
the question of his being undischarged insolvent would not 
arise and thereby he could not be disqualified in terms of 
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Article 191( 1 )(c ) of the Constitution . In substance the case. Under Section 7 of the Insolvency Act , a petition for 
contention is that the High Court could not in deciding an adjudication could be filed by a creditor or by a debtor an :] 
election petition hold that the appellant to be an undir the court nuy on such petition adjudge him an insolvent. 
charged insolvcnt for the purposes of Article 191 (1 ) (c ) of Under Section 27 of the Insolvency Act it is provided that 
the Constitution . In answer to this contontion , the High if the court docs not dismiss the petition , it shall makc au 
Court examined the scheme of different clauses in Article oc er of adjudication that the debtor is an insolvent, and 
191 of the Constitution . A person who is elected to a legis slil specify in such Order the period within which the 
Jature cannot carry on his dytieg fearlessly without being door shall apply for his discharge and the court has power , 
subjected to Governmental pressuie f such a person enters it wuficient cause is shown , to extend the period within which 
into a contract with the Government or holds an office the Cebtor shall apply for his discharge , in which case a 
which brings him remuneration and the Goveroment has a : notice of the order will have to be published . Under Sec . 
voice in continuance of his contract or office and there is tion 28 of the Insolvency Act , various consequences 28 an 
every lik olihood of such peison succumbing to the wishes effect of an order of adjudication are provided . Under Sex 
of Government and in order to eliminate such a contingency tion 41 of the Insolvency Act, it is provided that a dobtor 
it would be appropriate to ensure that persons who have Mily , at any timo After the order of adjudication , within the 
received favours or benefits from the oxecutive are disquali period specified by the court, apply to the court for an order 
fied and in the same manner if the appellant is indebted to of discharge, and the court may , after considering the objcc 
the Kerala Financial Corporation he would not be a free tions of any creditor and , where a receiver has been appoin 
person to act as a legislator . The High Court considerod ted , on the report of the receiver 
that this underlying scheme of the Con : titutional provisions 
and the R . P . Act must be borne in mind in interpreting tho 

(A ) grant of refuse an absolute order of discharge; or 
expression undischarged insolvent under the R . P . Act. Tho 
Higb Court proceeded to explain that the expression undis 

(b ) suspend the operation of the order for a specifted 
charged insolvcnt was not defined in the Insolvency Act 

time; or 
and there is no justification for giving the expresional 

(c ) grant an order of discharge subject to any conditions 
technical meaning as was propounded by the appellant s 

with respect to any carnings or income which may 
wunscl. The High Court proceeded to give the expression 

afterwards become due to the insolvent, or with 
Tukliect erged insolvent its natural meaning so that the dis 

respect to his aftes- acquired property . 
qualification applies to uny person who is shown to be 
uoblo to pay his debts on the relovent date . The High 
Court referred to the Debates in the Congtituent Assembly 

Effect of an order of discharge is dealt with under Section 

44 of the Insolvcacy Act. Except as provided under sub 
and to the suggestion of Sir Alladi Krishnaswamy Ayyar 

Section ( 1) of Section 44 of the Insolvency Act , an order of 
that the expression " f he is an undischarged insolyant" 

discharge shall release the insolvent from all debts provable 
should be in terms of Section 73 of the Insolvency Act but 
w ns pot accepted by the Constituent Assembly and held 

under the Insolvency Act . For the purposes of Section 73 

of the Insolvency Act an order of insolvency has been con 
that the framers of the Constitution did not want to confino 

sidered as a disqualification to hold certain elective offices . 
the operation of the disqualification only to cages whero a 

An order of discharge , however, restores the original status 
person is adjudged insolvent under the Insolvency Act. The 
High Court ultimately held that it would be appropriate to 

of an insolvent. So long as the debtor remains undischarged 
understand the expression " undischarged insolvent" in its 

he suffers from several disabilities under the Insolvency Act. 

The insolvency Act is a complete code and determination 
brand and general senso rather than in the technical senso 
of the insolvency legislation . The High Court then proceed . 

of all questions regarding Insolvency including a question as 

to whether ( 1 ) a person is in insolvent or not, or (2 ) an 
ed to hold that even if a returning officer may not be in 
a position to accept an objection in a case where the 

incolyent be discharged or not and subject to what condi. 

tions, caci be decided by the court constituted under that 
onjection is not backed by on order of adjudication by the 

Act alone. It is only when exceptions are carved out ou is 
t lart, there is nothing standing in the way of the Court 
to cxamine such a question . 

donc in the case of Section 2 (8 ) of the Sale of Goods Act 
The High Court , therefore , 
11ccepted the submission that the preadjudication by an 

any other court or authority can decide such questions . 
insolvency court is not required and observed that a candi 

Under Article 329 (b ) of the Constitution no election to a 
datc who is found to be an insolvent by the court trying 

legislaturc shall be called in question except by an election 
the clection petition and a candidate who had already been 

petition presented to such authority and in such manner as 
edjndicated insolvent by the Insolvency Court but who has 

may be provided by or made by the appropriate legislature . 
not obtained an order for dischargo are both covered by 

Uuder Section 80A of the R . P Act, the forum for adjudi 
Article 191( 1 ) (c ) of the Constitution , 

cation of an election petition is the High Court. The scope 

of this provision is considered by this Court in Upadhyaya 
As this question goes to the root of the matter, we shall 

Hargovind Devshanker v . Dhirendras n Virbhadrastoji 
examine this aspect first . 

Solanki & Ors . AIR 1988 SC 915 . In that decision , the 

question was whether an order made on interlocutory appk 
Before us it is urged on tehalf of the appellant that the cation in election petition could be the subject of a Letters 
High Court could not, in deciding an election petition under Patent Appeal. It was observed in that decision that confer 
tho R . P . Act, examine the question whether tho appellant ment of power under R . P . Act to try an election petition 

an undischarged insolvent or not. The learned counsel does not amount to enlargement of existing jurisdiction of the 
for the respondents supported the view taken by the High High Court, The jurisdiction excrcisablc under the R . P . 
Court by relying upon the decision in Bhagwati Prasad Dixit Act is a special jurisdiction conferred on the High Court by 
*Ghoicwala vs . Rajeev Gandhi, 1985 All Weekly Cases 682. virtue of Article 329 (b ) of the Constitution . Therefore , cvon 

though the High Court may otherwise exercise ordinary and 

extraordinary jurisdiction it would be difficult to envisage 
In State of Kerala , the Provincial Insolvency Act is applf 

situation that while trying an election petition in exercise of 
cable . Under Section 3 of the Insolvency Act, the District 

the jurisdiction conferred by the R . P . Act It can adjudicate 
Court shall bo the court having jurisdiction under the Act 
unless by a notification in the official gazette any court 

upon vires of the R . P . Act or any rule or order made there 

under and the election petition has to be tried in accordance 
Bobordinate to the district court lo Inyested with such juris 

with the provisions of tho R . P . Act and thus the court can 
diction and it shall have concurrent jurisdiction with the 

pot entortain and pronounce upon matters which do not fall 
District court and a court of small causes shall be deemed 

within the ambit of Section 100 of the R . P . Act. Even an 
ho ho subordinate to the district court for the purposes of 

ordinary civil court will not have jurisdiction to decide 
thiu Section . Under Section 4 of the Insolvency Act, the 

questione arising under insolvency enactments; much toas & 
* ourt sball have full power to decide all questions whether 

special Authority like the High Court when it is not Inverted 
of title or property or of any nature whatroever , and 

with such power under the 
whether involving rattere of law or of fact, which may 

rolvency Act. This Court in 

Rhagwati Pragad Dixit Ghotewala vs. Rriety Gandhi. 1986 ( 2 ) 
eriut in any case of insolvency , coming within the cognizanco 

SER 823 , reverse the view taken in 1985. All Weakly 
of the court, or which the conrt may deem it expedient or 

anos 

682 on which reliance was placed by respondent that the High 
necessary to dócido for the purpose of doing complete justice 

Court cant decide whether a person bas acquired citizonship 
of making a complote distribution of proporty lo any such 
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or loul citizenship . In that case a queạtion aroso as to whe expressions used . Therefore , the supposed scheme 
ther in an cloction potition the High Court had jurisdiction 

of the provisions would not afford sufficient guidance 
to determine the citizenship of a person . The High Court 
Jad tuker the view that notwithstanding the statutory bar 

to take the vicw that thc expression " undischarged 
contained in Section 9 (2 ) of the Citizenship Act that wherever 

insolvent should be understood as meaning an in 
a quest. on arises as to whe ler when and how A person has solvent who is a person who is in impecunious circum 
acquired the cit zenship of another country it shall be deter stances as is unable to repay the debt. 
mined by such authority in tho manner prescribed by ne 
ruley of evdience as may be prescribed in that behalf; that 
since by the virtuo of Article 329 (b ) of the Constitution all 

The learned Judgc noticed that under Article 191 
questions arising in an clection petition filed under the R .P . ( 1 )( b ) while providing or disqualification on the 
Act wero exclusively triable in an election petition , it had ground of " unsound mind " it is made clear that a 
jurisdiction to decide the question whether a candidate had 

person is of unsound mind if so declared by a con 
atased to be an Indian citizen . This Court took the view 

peteut court and such declaration is not required in 
that when such a question arises it would be a matter to be 
decided by the authority constituted under the Citizenship 

the case of an insolvent. The extended logic applied 
Act and when no decision is given by the competent authority 

by the learned Judge in the case of interpreting the 
under the Citizenship Act, the question whether he ceased expression " undischarged insolvent" is that evcu when 
to be a citizen of India could not be adjudicated in an elec Such declaration has not been formally made by a 
tion petition . 

court of competent jurisdiction still the Election Court 

can decide such a question . Even though Article 
In the present case , as we have oxplained earlier the 

191( 1 ) of the Constitution does not include declara 
scheme of tho provisions of the Insolvency Act, the exclusivo 
jurisdiction to deal with any question relating to insolvency 

tion by an insolvency court, but by reason of ex 
could be adjudicated upon only by the court constituted 

pression used that he is an " undischarged insolvent" 
under that Act. In such a situation , it would not be possible it clearly indicates that he could become " discharg 
to hold that the High Court had, whilo dealing with an elec ed ” only in terms of the provisions of the insolvency 
tion petition , jurisdiction to decide a question as to whether 

Acts and not otherwise . It is implicit in the expres 
a person is an undischarged insolvent or uot. Admittedly , in 
this case , there is no such adjudication . Hence the High 

sion " undischarged insolvent" that a person does not 
Court could not declare the appellant to be an " undischarged 

become so unless he has been adjudged insolvent and 
insolvent" . 

is not discharged by the court under the insolvency 

Acts . The expression " undischarged insolvent" has 
Tlic contention put forward before the High Court acquired a particular legal connotation and such 
is that disqualification contained in Aricle 191 ( 1 ) (c ) expression cannot be used otherwise than in terins of 
could be attracted only in a casc where a person is the insolvency enactments . 
adjudged as insolvent as per the Insolvency Act and 
in the absence of such adjudication it is not open to The learned Judge , in this context, referred to 
the High Court while trying an election petition to 

the statement made by Sir Alladi Krishnaswamy Ayyar 
find that the returned candidates is an insolvent and 

in the course of the debates in the Constituent Assen 
he could be held to be disqualified . The learned 

bly wherein he tried to impress upon the Assembly 
Judge in the High Court got over this initial hurdle 

that similar words as contained in Section 73 of the 
of the jurisdiction of the High Court to decide whe 

Insolvency Act should be used and disqualification 
ther the appellant is an undiscliarged insolvent by should be removed and ccasc to be effective if adju 
Living that expression a meaning in ordinary parlance . dication is annulled or if an insolvent obtains a 
To achieve this result , the learned Judge adopted discharge with certificate that it was caused by mix 
strained and strange logic or reasoning to which wc fortune and not by misconduct. Reliance upon this 
have referred to in the earlier part of this judgment . part of the debate by the learned Judge , in our 
We shall now consider cach of thosc reasons , 

opinion , is misplaced. Thc rcfcrençe made by Sir Al 

Jadi Krishnaswamy Ayyar is to reduce the rigour of 
The learned judge referred to the scheme of diffe - . 

the disqualification ili the event the adjudication is an 
rent clauses of Article 191( 1 ) of the Constitution and 

nulled or if an insolvent obtains a discharge with the 
that such scheme would indicate that if a member 

certificate that it was caused by misfortune and not 
has any pecuniary interest in any governmental or 

hy tnis -conduct. Merely because the suggestion made 
quasi governmental body such member may not be 

by Sir Alladi Krishnaswamy Ayyar is not accepted by 
in a position to perform his duties impartially with 

the Constituent Assembly it does not mean that the 
free mird inasmuch as he can bc under pressure of 

expression used in Article 191 ( 1 ) ( c ) as to " undis 
the financial institution which has extended finances 

charged insolvent" will be different from what is con 
to him . Therefore , he was of the view that the policy 

tained under the insolvency enactments . The reference 
of law should be bornc in mind in interpreting the 

to Section 73 made by Sir Alladi Krishnaswamy 
meaning of the cxpression “ undischarged insolvent" 

Ayyar is in the background stated above and , there 

fore , has no effect on the interpretaion of the meaning 
Under what circumstances and subject to what 

of the expression " undischarged insolvent" . 
limitations a nerson could be declared to have in 
curred disqualification is a matter of policy of law 
and the courts have cautioned themselves by stating 

The learned Tulge noticed that if a person is not 
that right to vote, right to elect or contest an election 

to be held an insolvent as in ordinary parlance it would 
is a creature of stature and circumscribed by the limi 

result in non - application of disqualification even if the 
tations contajncd therein . Therefore , as long as the court is satisfied that the returned candidate is that in 
Constitution or the R . P . Act inxlicates in clear terms a position to redav dents and could be adjudoed to 
as to what its policy is , it would not be onen to a be insolvent. Article 191 ( 1 ) ( c ) does not contemplate 
court to internret such a nrovision by trving to find mere impecuniousity or incapacity of a person to re 
out what the intent could be by igupring the actual pay one s debts but he should not only be adjudged 
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. We are , therefore , of the view that the High Court 
was not justified in holding that the expression undis 
charged insolvent should be understood de hors tho 
Insolvency Act in a general sense , 
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insolvent but also remain undischarged . Such a con 
tingency could only arise under Insolvency law . Article 
191 ( 1 ) ( c ) refers 10 cisqualifications of a person from 
getting elected to State Legislature. The conditions 
for disqualification cannot be enlarged by importing 
to it any meaning other than permissible on strict in 
terpretation of expressions used therein for what we 
are dealing with is a case of disqualification . When 
ever any disqualification is imposed naturally the right 
of a citizen is cut down and in that cvent a narrow 
inlery ta ion is required Therefore , the liberal view 
taken by the learned Judge to the contrary does not 
apr : lo he currect, 

Under the sale of Goods Act , a special definition of 
the expression 111olvent had to be given to the effect 
that a person is said to be insolvent who has ceased 
10 pay his debts in the ordinary course of business, or 
cannot pay his debts as they become due, whether ho 
has committed an act of insolvency or not, and the 
clefinition is declaratory in character . Question of 
insolvency of a buyer is of considerable impor anco 
in the context of the seller s lien , It is in special con 
text a meaning is given to the expression insolvent 
even though a person had not been adjudged an in 
* ; ? n in the I: solvency Act to he insolvent for the 
purposes of the Act. Thot deſinition cannot be im 
ported 57*. the R . P . Act. 

The learned Judge yces on to observe that an in 
solvent is a person who is unable to repay his debts 
and as long as he remains in that position he is an un 
discharged insuivent, that is , as long as he has not 
discharged his debis he is an “ undischarged insolvent" . 
Redundancy and lautology cannot be attributed to the 
Legislán .ure . When the Legislature has used the ex . 
pression “ undischarged insolvent" that expression musi 
te given its full wearing . A person on being adjud . 
gcd in ulvent remains so unless discharged in terms of 
the perisians of Scution 41 of the Insolvency Act , 
either a solutely or conditionally , or in the absence of 
ano !ricot as contained in Section 35 of the Insolven . y 
Act. 

In ascertaining the meaning of an expression used 

a sincucu , certain norms are adopted . If the legis 
luture has used an expression which has acquired a 
technical meaning and such expression is used ordi 
narily in the context of a particular branch of law , 
it must be assumed that because of its constant use 
the legislature must be deemed to have used such ex 
pression in a particular sepse as is understood when 
used in the similar context. If an expression has ac 
quired a special connotation in law , dictionary or 
general meaning ceases to be helpful in interpreting 
such a word . Such an expression must be given its 
legal sense and no other. In this context, we may 
refer to the weiglity observation in the decision of 
this Court in the State of Madras vs . Gannon Dun 
korlev & Co . (Madras ) Ltd ., 1959 SCR 379 , that a 
term of well recognised import in the general law 
should be accepted as confining the meaning in inter 
preting the Constitution . If the expression undis 
charged insolvent has acquired a special meaning 
under the law of insolvency , we must understand that 
that is the meaning that is sought to be attributed to 
the expression used in Article 191 ( 1 ) ( c ) of the 
Constitution , 
3299 GI199 _ 2 . 


In this appeal preferred by the unsuccessful candi 
date who contested the election contention is that 
there are various corrupt practices alleged against tho 
returned candidate and they have been established by 
producing proper evidence which should have been 
accepted by the High Court and in rejecting the same, 
it is submitted , it has erred . . 

The allegation is that the appellant using his posi 
tion and status socured 450 bottles of rum from Mili 
tary Cantecn , Pangode, Thiruvanathapuram and sup 
plied in certain Harijan colonies of the constituency 
on 24 , 25 and 26 April, 1996 . K , S . Subramziiya 
Pillai saw K . Krishna. kutty who is an employee of 
mulikuly clip , taking a number of cases of rum to an 
ambassador car bearing Reg. No , KL -01- F1098 and 
on enquiries K . Krishnankutty told K .S . Subramaniya 
Pillai that this rum were purchased by workers of the 
firsi respondent, The Har:jan colonies where rum 
was supplied are Vengode and Mauathottam and rum 
Was supplied through R , Gopalakrishnan Nair , Vice 
Fiesident, Vellarada Panchayat and V . Sudhakaran , 
Member Vellarada Panchayat hy the first respondent 
for bribing the voters to secure votes . The evidence 
ndded before the court was only that of K , S , 
Subramaniya Pillai and G . Suresh . So far as K , S . 
Subramaniya Pillai is concerned , be does not seem to 
have personal knowledge of the bottles being carried 
and he came to know from K . Krishnankutty . K . 
Krishnankutty has not been examined in the case K . S . 
Subramaniya Pillai ( P : W . 12 ) stated that he did not 
sce any bottles and came to know that there were ti 
quor bottles kept in the card board boxes from K . 
Krishnankutty . The bottles were squarely closed and 
the distance from him where he stood to the place 
where the loading took place was 50 yards. He asked 
K . Krishnankutty as to what was happening and that it 
was he who told him that it was liquor for distribution 
in the Neyyattinkara constituency. So far as G 
Suresh ( P . W . 15 ) is concerned , his cvidence is to tho 
cffect that liquor was taken to various areas for dis 
tribution . He saw bottles being loaded in a car and 
he approached the pansbopwala and asked him and 
two or three persons present there as to where these 
bottles were being taken to and they told him that 
th y were being taken to Neyyattinkara and thoso 
people standing there also told him that the liquor was 
icing taken for distribution in Neyyattinkara çons 
tituency to further the prospects of the appellant, He 
noted the number of car . In the absence of exami 
Dation of K . Krishnankutty the evidence adduced is 
vague and not clear and definite much less reliable 
and , therefore , the High Court held that there is no 
acceptable evidence which can bring the case against 
the appellant within the expression of “ bribery" under 
Section 123 of the R . P . Act. 

The other acts of undue influence or that the re 
turned candidate has made an appeal in the name of 
religion or that he has made any statement with a falso 
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reference to the personal character and conduct of the 
candidate were not established . The trial Judge has 
given cogent reasons in this regard and the learned 
counsel for the appellant in this case is noi able to 
disludge this conclusion by any material placed on re 
cord . The contention that the returned candidate 
indulged in corrupt practicc by incurring expenditure 
in excess of the amount permitted in contravention of 
Section 77 of the Act was also rejected by the learned 
Judge. The evidence adduced before the court was 
only in the shape of something conjectural and ima 
ginary through P . W . 16 who stated that substantial 
expenditure had been incurred by the returned candi 
date . It is not made clear as to who might have in 
curred this expenditure and the evidence was not ad 
duced to show that the contractors used for the erec 
tion of the stage or platform were examined to indi 
cate the payments having been made by the returned 
candidate . There ore , the view taken by the learned 
Judge in this regard appears to us to be correct . 


Minister in the Central Government was going to ad 
dress the meeting. On bearing this the Congress wor 
kers got into the vehicle fitted with mike and went 
around exhorting people to come to the mee .ing . The 
learncd Judge held that the allegation made by the 
witness that the jeep mean ! for government ofiicer 
was used by the Congress workers is not established 
as having been done at the benest of the returned can 
didate . Therefora , this view of the learned Judge has 
got to be upheld . He also noticed that there was 
no clear or direct evidence to prove that the first res 
pondent has misused his official position as a sitting 
member of the Legislative Assembly . We agree. 


In the result, we allow the appeals [ Ç .A . Nos . 7395 . 
739697 ] filed by the returned candidate and set aside 
the order passed by the learned Judge declaring his 
election to be void on the ground that he has incurred 
necessary disqualification as provided under Article 
191 ( 1 ) ( c ) for being chosen to the Assembly as Mem 
ber thereof on account of the fact that he was an " un 
discharged insolvent " . So far as the appeal (CA . 
No. 8361 97] filed by the unsuccessful contesting can 
didate is concerned , the same has to be and is dis 
missed . However, there shall be no order as to costs . 


No. harged in account of sen in the declinders 
didate 361/971fevent”. Os the fact thassemblymas Article 
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The issue relating to whether the returned candidate 
had obtained or procureu assistance for the further 
ance of the prospecis of the election from any person 
in service of the government and whether he had mis 
used his official position also to such effect, it is stated 
that there was no clear evidence in this regard . The 
allegation that he utilised the services of the Sub - Ins 
pector Vincent and the acts attributed to him were 
done at all , much less at the instance of the returned 
candidate . Again the allegation made is in respect 
of taking assistance from Autony , Block Development 
Officer ( B .D . O . ) , ihat the returned candidate used liis 
official jeep for listribuing propaganda material, 
Though this aspect was deposed to by P . W . 16 , the 
learned Judge felt that he could not act upon the evi 
dence of F . W . 16 alone. He noticed that there was 
hardly any evidence to show that the B . D . O , acted at 
the instance of the returned candidate or he was re 
quested by him . His evidence is that on that day Shri 
Karunakaran was to ajdress a meeting. The B . D . O . 
told the Congress workers that such thin attendance 
would pot do when a prominent leader who was a 
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